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In the second of two articles evaluating the BVI courts’ recent approach to the recovery of foreign lawyers’ fees under
adverse costs orders in commercial litigation, Tameka Davis, counsel at Conyers, Dill & Pearman in the British Virgin
Islands, finds a February decision of the Court of Appeal has provided some welcome predictability on the matter.

In CDR’s November-December 2016 issue, the author explored the then recent decision by the Eastern Caribbean Supreme
Court, Court of Appeal, sitting in the British Virgin Islands, in Dimitry Vladimirovich Garkusha v Ashot Yegiazaryan
(Garkusha) on the question of the recoverability of foreign lawyers’ fees as a disbursement or otherwise in the context of the
limitations presented by the new Legal Profession Act 2015 (Act).

In that article, the author surmised that it was “well arguable that the decision in Garkusha was per incuriam and that in
relation to foreign lawyers acting outside the BVI, the common law on the recoverable of fees will continue to apply”.
Handing down judgment on 3 February 2017, Justices of Appeal Mario Michel, Paul Webster and Anthony Gonsalves QC,
sitting in the BVI Court of Appeal, in John Shrimpton and Pitcairn Limited v Dominic Scriven, disagreed.

JOHN SCRIMPTON

While the outcome of the decision in John Scrimpton was to settle what had previously been uncertainty regarding the ability
to recover fees incurred by a foreign lawyer practising BVI law (or assisting in such), the decision itself centred on the
application of per incuriam principles to the Garkusha case.

In the Garkusha case the court determined that section 2 and 18 of the Act abrogated the previous common law practice which
permitted the recovery of foreign lawyers’ fees. The most important issue in John Scrimpton, therefore, was whether the
decision in Garkusha should not be followed because it relied on a section of the Act, not in force at the time, namely section
2(2) (the per incuriam issue). Section 2(2) of the Act provided that “practising law includes a reference to “practising Virgin
Islands law outside the Virgin Islands” and is widely understood to be the section which gave the Act extraterritorial effect.

The per incuriam issue itself had two sub-arguments. First, whether the principle would apply to a refusal by a lower court to
follow the decision of a court of superior jurisdiction. Second, if it did not apply to the right of a High Court judge to disregard
a decision of the Court of Appeal, whether in any event the Court (being a court of coordinate jurisdiction) should go on to
consider whether the decision in Garkusha was in fact decided per incuriam. The court was therefore not revisiting the Act
itself and the implications of such, but the previous court’s own approach to the Act.

In relation to the first point, the court held, applying the decision in Miliangos v George Frank (Textile) (1976), that there
resided no right in a High Court judge to disregard a decision of the Court of Appeal, presumably even if that decision was
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obviously wrong. In short, the per incuriam principle did not apply vertically. To the extent therefore that it was argued that
the learned judge in the court below was wrong to follow Garkusha, the court felt that plainly he was not.

The second point required an examination of the controversial decision in Garkusha and is more relevant to the question of
whether foreign fees are recoverable.

It is worth emphasising, however, that the task of the court in John Scrimpton was not to determine whether it would have
concluded the matter differently, but crucially whether had it been aware that section 2(2) was not in force it would have been
‘compelled’ to reach a different conclusion. In signalling the importance of the ‘must versus might’ criteria when considering
the per incuriam principle, the court not only adopted and relied on the test in Duke v Reliance Systems (1988), but by framing
the argument in such a limited way, it became apparent what the court’s conclusion would be. To find that Garkusha was per
incuriam, therefore the court would have to determine that the extraterritorial effect of section 2(2), was so fundamental to the
court’s analysis that, once the error of its inoperability was known, the court ‘had’ to arrive at a different conclusion.

The court conducted an exhaustive analysis of the reasoning in Garkusha and found that, even if the court knew that section
2(2) was inoperable, it would not have been bound to conclude that the Act had not abrogated the common law right. In
coming to this conclusion the court found that, although section 2(2) was plainly an important part of the decision, the previous
court’s interpretation of section 18(3) of the Act, on its own, could have led to the same conclusion, namely that the fees of a
foreign lawyer (whose name was not on the Roll) would no longer be recoverable as a disbursement of the lawyer. Therefore,
there was no longer a discretion in the assessing court to permit the recovery of fees incurred by a foreign lawyer, where those
fees were incurred in the practice of BVI law or the assisting of such.

Section 18(3) of the Act is, even with the most critical and discerning eye, unequivocal. It provides that: “No fee in respect of
anything done by a person whose name is not registered on the Roll or to whom subsection 2 relates, acting as a legal
practitioner, is recoverable in any action, suit or matter by any person”.

Although appearing inoffensive when taken in isolation, section 18(3) finds itself within the section which makes it a criminal
offence to practice BVI law or act in respect of any matter as a legal practitioner through the agency of a legal practitioner. The
penalty, if convicted, is a fine, a term of imprisonment or both.

If the entirety of section 18 was interpreted as applying to foreign lawyers, then the criminalisation of practising BVI law
would have a chilling effect on the necessary international practice of commercial disputes in the jurisdiction. Sensibly, section
18 was not so interpreted. The other side accepted and the Court did not otherwise suggest that the Act was not to have
extraterritorial effect.

The difficulty for the appellant was that the conclusion – that the common law allowing for the recovery of fees incurred by
foreign lawyers had been abrogated by the Act – did not depend on the criminalisation of the practice of BVI law, for its force
and effect. Nor indeed was such a conclusion dependent on section 2(2) being operative. In the court’s judgment, section 18(3)
was a “prohibition against recoverability” of fees incurred by a person whose name was not on the roll wherever they were
located. The challenge for the appellants, therefore, was to navigate the intersectionality between the narrow circumstances in
which a decision would be considered to be per incuriam, the decision being one that could have been arrived at without
reliance on section 2(2) and the clear language of section 18(3). 

It is worth emphasising that neither decision prescribes a blanket prohibition on the recovery of costs incurred by foreign
lawyers. Fees incurred, for example, on the basis of agency, for the purpose of giving an expert opinion on the foreign law or
indeed to certify a judgment for registration in the BVI are, in this author’s view, not fees incurred in the practice of BVI law
and are likely to fall outside the section 18(3) prohibition. When viewed in its proper context, the decision is not as
controversial as it appears at first blush.

CONCLUSION

In the author’s previous article the suggested reaction to Garkusha was to direct resources in such a way that the work in a BVI
litigation was led from the home front. The outcome in this most recent case highlights the legislative shift in the approach to
international litigation in the BVI. The market, as it always does, will adjust to this change in approach.
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Whether this will incite law firms with a tendency to postbox services to recruit differently, remains to be seen. What is at least
clear is that while the assessment of costs will remain tedious and at times unpleasant, the outcome following that assessment
is likely to be more predictable than it has been in the past. That is a welcomed result.

Note: In the November-December 2016 article, the author speculated that the court may have been led into error. This author
was made aware subsequently that the court was not addressed on section 2(2). 

Tameka Davis is Counsel in the litigation department of Conyers Dill & Pearman in the British Virgin Islands. Her practice
includes international insolvency, bringing and defending unfair prejudice, breach of contract, conspiracy and asset tracing
claims, obtaining and resisting interim relief including disclosure and urgent injunctive relief, and commencing and resisting
forum convenien applications. 

She is particularly skilled at civil procedure and the enforcement of foreign judgments and awards in the BVI. Davis appears
in the Commercial Division of the High Court of the Virgin Islands and the Court of Appeal.
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