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PROCEDURE - BVI APPEALS - STRIKE OUT

On 17 September 2012, the Court of Appeal took the opportunity 

to reassert the well-established principles in the test to be 

applied for striking out, and the breadth of power under case 

management powers in the discretion of the trial Judge. The 

Appellant based a claim on breach of contract, tort for unlawful 

conspiracy and unfair prejudice under S.184(i) of the BVI 

Business Companies Act, 2004. Having found no arguable case 

for breach of a shareholders agreement on construction of that 

agreement, nor any argument justifying a finding of implied terms 

the trial Judge proceeded to strike out the majority of the 

statement of claim. In doing so the trial Judge resisted the 

submission that despite there being some agreement that the 

facts pleaded in aid of the breach overlapped with relevant facts 

in support of the unfair prejudice claim, those facts would have to 

be re-pleaded in support of the only surviving cause of action for 

unfair prejudice.  

The Court of Appeal held that the striking out of a party’s 

statement of case, or most of it, is a drastic step which should 

only be used in clear and obvious cases, when it can clearly be 

seen, on the face of it, that the Claim is obviously unsustainable, 

cannot succeed or in some other way is an abuse of the process 

of the Court. The Court must therefore be persuaded either that 

a party is unable to prove the allegations made against the other 

party; or that the statement of case is incurably bad; or that it 

discloses no reasonable ground for bringing or defending the 

case; or that it has no real prospect of succeeding at trial. 

 

 

 

 

 

 

Founded in 1928, Conyers Dill & Pearman is an international law firm advising on the laws of 

Bermuda, the British Virgin Islands, the Cayman Islands and Mauritius. With a global network that 

includes 130 lawyers spanning eight offices worldwide, Conyers provides responsive, 

sophisticated, solution-driven legal advice to clients seeking specialised expertise on corporate 

and commercial, litigation, restructuring and insolvency, and private client and trust matters. 

Conyers is affiliated with the Codan group of companies, which provide a range of trust, corporate 

secretarial, accounting and management services. 

 

This article is not intended to be a substitute for legal advice or a legal opinion. It deals in broad 

terms only and is intended to merely provide a brief overview and give general information. 

 

 


