Conyers Dill & Pearman

The International Offshore Law Firm

BADEERMT NI 2—F « 77 F

Brian M. Blugerman

HARDEER T EFEFTEERET D e LT, NI 2 —FOFH Oz EESRD
no& ol &of%t05$®&§1E@ﬁﬁ%ﬁki@#%i@\ﬂ: — D3 A ASGIE
sk (THIEER) ) OBAIBNED S, ESREN HEHSHT) BV, FEIABIT L L
[FIRFIC, ZRPED & DM TH D L HWT L T D

HADIRE(EFE

Eﬁm%wf\i:—%:?»-77yFKié&§i F L L TREERORE (N
—ZIZBWCidr=v b« 7R ML XIIND) ITEVITRbR T\, SRR L
SERIRFIH S NAITITWV OB AN H S, I \E$@&§% it s e

W@@ﬁﬁm&§77/ VIHRBEEFE TH o7, WM<, BARBUFIZ, BEEEH

FEDBNZ R GMEEOREICET I EERAI=ALLEE 2T, DL RMEitE

HlT 2R, GEREEREE (TIHEEE) ) L LT1 95 1HFICHIESIN, 1

LIk, BAROEEEEREIZZMELZZT. 199 0FITHhE > ik diREkol o

iz zbté{%foﬁ%a b b, BIfE, ZOMEMAEEITREES 5JKM (2,9 9 0fFEXK

RL) IZDIE->TW5, [HEEENR1 9 9 SFEICKESND £ T, BAREBIIIREEAN

(&gf IR LTC) ICBT A HEIIFE LR o7, FVEIL2 0 0 OFICHEICHIES N,

&%E%&U&%EAK%#%%@(F&%EJ>K%%ﬁ%%éﬂko

AAREIZBW TEFRUCIIRE LORLE L H D, BARIEICB O TEIEZT O L OITFRF R
ExAREINT, BREL-VLTORBAMEEZOZRECmET L 0L LTHRbNS,
LML G, BAROEERIESE 1 SEORTICL D & BEETOZEE L. REET
5B F TR T S T S TR CO R SILD Z & &60%ﬂ5¢ﬁﬁﬁ
FRE L TR O DEEENILERT, ZOBHWITHREEFICE > THEATH D,
INFEIZ XD RIE SN A ANEFEREEFEOL A, BIED HAROBUEITZE D IEFESR DAL D
FECBWTEICAERNZERYFWETOTEBY . BARAOTREFIL, —EO&MEDL LI
SNEEE BB EREDZ RS 7 2 OIFRBM CHT 5 Z LN TELHDTH D,

1998@&%h_m<ﬁ$ﬁ®%bw5$®&§1f&@ﬂ . BARIZEIT D e
BRI~ CO—HEDER DO —EER L TEBY, HEEEHELZ K& LELE, I
WXV 72 AT, IHBEBFSAEBREGFICOVWTHLED DL LI BIES Tz, Fiz,
AARICIHB W TEE SN ABREEEOMARHIZE T 2 HH b FEIE S -, LIETE OECD in
HE—-ZDBHEIIIRS —DHRIZR LTV, 19 9 SFEOWIELIKE., HIEHOATEE
EHAIEN S ( THAIZEN S ) | ﬁméhé\iﬁ%ﬁTﬁﬁéﬂfwéjﬁ%ﬁﬁh
HEDFEHBEFHIELTVDLEHERICIVRBOLINDLREY . Wi b TH > TH Al
Lot

BERMUDA ANGUILLA BRITISH VIRGIN ISLANDS CAYMAN ISLANDS HONG KONG LONDON SINGAPORE




199 8EDKEIZLYFIZ, WEIEFLDZISE%EZ 4 9 NULTOREFRITEEEC ;DM
9B T ERHID TER &)Eﬁécﬁ? W27 o T, ANEZ I VIRGESNAEE 7 7 o i
HAEN 5 BiEHoOSEERE L, FHAENSOE2 6 5B8L0HE2 75 L‘(ﬁnﬁéhto
F7o. 199 8HFITEERERENE ( TRERGE] ) MES L, B/RHIENSEEFEFEICHO T
WHIND X)o7z,

INHOWEIZ LV BETHE, AARTEESNINEEREETICIE, A REFED
WTRIZOW T, D)REE. Q) HAEHORRIE S G B % & 210 0 FL5E & bR
<) . BXOGi)EBIENEH SN D,

%N BESh TS| L L@

HAIFEN ST, AAEEY 7 > FICEB SN “BEOER2EHD W5 - (1) Mo
EHIER X OBIRICRDIESSEN BFShTWnD] & (B255%) . BXLO (i) 25
B (BWEEFICHETAIFE 26 5B —TF 0 « =0 FRIEEEANICHETAH 2 75)
Th b, EHFEEIIL, RIKMEEORE, ENIZ TéﬁﬁA@# . BIOWEEHIRR L
motﬁﬁﬁgﬁﬂmwghfwéoﬁ%#iﬁ$ féAﬁ_%mém5o¢Aﬁﬁ
FEOWA, IENEN BESNTWD] 28 0D BRI S DA%, T3 R T
SRV, BB ER T REOSS. WTILOEMFBEH S L7220,

NI a—HF « 77 RPBAFENSICEST D 2 &% HARDOIRFERAEDZ WO LTS L
TEIPEMFET DL, 199 8FANAI a—XeRlT (EFIEREAX—200EICET
%) #HAl (CIF Fﬁﬁﬂj V) ITHEESNDINRI 2—F « 77V ROBHEYV AT L% %
BT HOMEND DL, BBANCEKSE, "NIa—F 2=y - NTANMI, HEREZ

OO THEE SN DILGETH, BEXX—A EARITAX—LA FHITARAF—
LAOWTINICHpEIN 2 TRIE RO, BEDOLEZA, NI oa—XE&RT
( IBMA] ) WARBAF—LIZHELTWD 7 72 FiZARWnn, YA — A A S
DRI BEIX, BARDIRTESFIZ L HAIE I 5 ~DE & #ifr 95 ECTIEFICAH
ThHERBRINTE T, BEEAX—LAEIREANMT AT —AIZHEA SN HRER., £
NECHAE N S 2 e T 2120 TH D20 G OWTUIE TORMAH 5 H DD,
INFBAF— Auﬁméﬂéi@rE@ﬁEi\Hﬁ@%mxﬁ%%%f L0 +5HES
EEZLNTND, BEDOBEIX TR X — A FETIXEANMIT A — AZEH &
RN, NI o —FEICHESX, BMA@77/F% DA HERICHEY EE X H5MR
OFEEZBRITHEREZA LTS, ZHOMIINEEITENRE 12/ L T\b, - T
BMA |2, 52=v b+ T A N ERX—LNEZITIEANMIT AT —LE LTHEL
Th, BEOHKELIZ T rE—¥ —DEFFIZHKESE, ARAXT—LAZHEHINIHED
—WELITETEMMMSEEE LGRS Z &@f% ZHC XY BAROER ST, M
77 RBPHAIENZIZEEG L TWD I EEHRTHIENTE D,

H AR U 5 AT 5 7o D OB 2 FHICFEICITE D TW RN RFE OFLAL

it KORFED 7 7 o RAYBEER AT LTV D E 9 2id. AARDARTE S OHHNIZ
EENTWD, o T, HARDIRFEESAANSRIR LIKED e BEix, R, 77

2 of 8

CD&P




CD&P

v ROME, BIXOBEGTHRGESIC L > THETREAR>T05DH, BMA 1%, iz %
W DI MR E 2 BT 5 ICBWCHEEICH I TH D, bHAHA. HARDIGE
DB L OEESMHIL, ZNEND 7 —RZEBWTRED 7 7 > RIZ EOR NI E
UTHIDEET DD, AROARELBIONRI 2 —FORELITHET D Z L NLE
Thb,

HiaAE

NRIa—HK e Ja2—Fa7/ 77 RERLL, BROBEZREMIT NI 2—F « 2=y
Fe hZ72 MG, BiAEZEITL, BMA ORI 22T 200X 5720, —fiRARIC
AEREFET DN a2 — X SHHISHBRREICHERAEZ RO LR IT TR 6nEn )
19 8 1 FSHEOEMLHFIEL, 20 Him BRI EMIX, FEFROEEEZITRY>E (B
A F 2T ZHE) PR 2 —F IR L SN2 THEINNN 2 —F THELIT2 D
A ZH L TCWALEHETHIHEE, 2= b - %7%%@@%K%ﬁ%éh@&vﬁaM§
— R T 5, BWEFEN 20 AT THD E Vo IEFICIRER R AT D I,

BMA 1% H i R ERATEA: 6 BRA 2 7R @50%%ﬂ35A%£z&w%é%abf

19 8 1 - fiklc &S < Bin AERHEMFOE AR IR UL HET 5,

FifE

HATHEINDI NI 2—F + 2=y b FTANERTET D TR L T, WEOH
| B A 7= 9 k9 Ain—ﬁwﬂﬁii AARDFELBIONAAD S BE—F— L
W+ sz e d, BARMOESICIL, AT, REGEORITHESEOREL X
OEANIZEB T 2 RELANDFEE Hﬁ@ﬁg JE~OAAMGES R HEOR MG £ b,
%\BxkinA\ ~&@%ﬁ%%%@%ﬁ%ﬁ%%ﬁﬁﬁ#@mgmﬁﬁﬁé:&ﬁ
VT D, N 2—FAOFEKIZIE, Bt OERK, h—EBR -« 7ag ¥ —LDi4
%ﬁ@@&iti@ﬂ H ﬁi®¢miti&ﬂ‘BMA@ BAl B X OV EHOERS., B
KON a2 — X OB E~OHigAEORIENEEND, NI 2a—FHOEBEDOET
. 1OHMIRETRETTDHIENAETH D,

AT —RAREE O LD THY . FEDEEBURICK L TREES N DERIE 7213
HERLDZLZENTHOTIERY, I 2BV TIMHERNRNEDA Z B> TH
V. F£lo. ARITHEEOR SO TIIRL, BIHE L —RUREREZRET I DA E
BERLTWS, BEWELRIX, 77377 M. 7" Vi" </ (bmblugerman@cdp.bm) (ZZ
HTIW,

30of8




Z Dl FNL I DB SIS DOE R & RT b DTIED V EFHA,
HS FTHOHE, —WRIFRDOAFHHEA S DT,

ALY —ATF A NEET N DONT

EEA 7 > a TIERFEBH, 20 Y —AT 4 A&ET~ U031 9 2 82N =
— IR ENE LT, 8400 ARV DAE v TPARPHD NI 2 —F %1
CLoHe LT, TUFT, EEA—VV S, 7oA~ i, B nr FrzL
TUUHR—=IITEBERAL, N a—%, BWHEA—VV#ER, 74~ i
BOERET R ZAZRMNZLTEY £7°,

HARMIZIT =ik, BLOMEED IR, ¥, BE S EEAOERMERZ &
ML LTERY £,

www.cdp.bm

4 of 8

CD&P




BERMUDA FUNDS FOR JAPANESE INVESTORS

Brian M. Blugerman, Conyers Dill & Pearman
August 2003

Recent years have seen an increasing use of Bermuda as a home jurisdiction for the
formation of investment funds for Japanese investors. Japanese investment dealers and
lawyers have found Bermuda to be a reliable yet flexible jurisdiction whose regulatory
regime is “well provided” for purposes of the Rules of the Japan Securities Dealers
Association (“JSDA”).

Japanese Investment Trusts

In Japan, the main vehicle for mutual fund investment is the investment trust (called a unit
trust in Bermuda). There are several reasons for the use of a trust structure as opposed to a
corporate structure. Historically, the first modern investment funds available to Japanese
investors were investment trusts. In the early post-war period, the Japanese government
viewed the creation of an investment trust industry as an important mechanism to help
establish a sound financial system. A statute governing such trusts was enacted in 1951,
called the Securities Investment Trust Law (“SITL”). Since then, the Japanese investment
trust industry has grown rapidly and now, despite a long slump during the bear market that
began in 1990, boasts total assets under management of ¥35 trillion (US$299 billion).
Japanese law did not provide for investment companies (as opposed to investment trusts)
until the SITL was amended in 1998. The statute was further amended in 2000 and was re-
named the Law Relating to Investment Trusts and Investment Companies (the “LITIC”).

There are also tax advantages in the trust structure under Japanese law. Under Japanese
law, a trust is treated as transparent for tax purposes, such that any taxable income at the
trust level is attributed to its beneficiaries. However, a special provision of the Japanese
Income Tax Law, Article 13, provides that the beneficiaries of investment trusts are taxed
only when the beneficiaries receive distributions or redemption proceeds from these trusts.
This treatment is favourable to investment trusts, as compared to investment companies,
since the latter are treated as taxable entities in themselves. In the case of offshore
investment trusts sold by public offering, current Japanese tax law provides additional
advantages in the manner of disposition of units which in some circumstances allows
Japanese investors to dispose of their units in offshore investment trusts on an entirely tax-
free basis.

The new Japanese investment funds legislation of 1998 and subsequent years, which was

part of a general move in Japan toward financial de-regulation, significantly altered the
investment trust industry. Among other things, these measures amended the SITL to cover
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foreign investment trusts. They also eliminated the restriction on jurisdictions whose
investment trusts were eligible for offering in Japan. Formerly, only OECD countries — but
not their overseas territories — were eligible, but after the 1998 amendments any
jurisdiction became eligible, as long as a JSDA member determines that it satisfies the
“well provided” provisions of Fair Business Practice Rule # 4 (“Rule #4”) of the JSDA.

The 1998 amendments also allowed, for the first time, private offerings of investment trust
securities to investors numbering fewer than 50. The JSDA’s Selection Standards, which
apply to publicly offered offshore funds, were incorporated into Rule #4 as Articles 26 and
27 thereof. Also in 1998, the Securities Exchange Law (the “SEL”) was amended so that
its disclosure requirements for the first time were extended to investment trusts.

The result of these amendments is that at present, an offshore investment trust offered in
Japan, whether by public or private offering, must comply with (i) the LITIC, (ii) JSDA
Rule #4 (unless offered privately to qualified institutional investors) and (iii) the SEL.

“Well Provided” and Selection Standards

Rule #4 contains two sets of requirements applicable to offshore funds: (i) “well-provided”
jurisdictional and disclosure requirements (Article 25) and (ii) the Selection Standards
(Article 26 for trusts and Article 27 for companies). The Selection Standards contain
various requirements such as minimum net assets, appointment of attorney-in-fact in Japan,
and investment restrictions. Both sets of requirements apply to public offerings in Japan.
In the case of private offerings to a limited number of investors, the “well-provided”
requirements apply but not the Selection Standards. In the case of private offerings to
qualified institutional investors, neither set of requirements applies.

In order to understand how Japanese dealers have ensured that Bermuda funds comply with
Rule #4, one must consider the classification system for Bermuda funds established by the
Bermuda Monetary Authority (Collective Investment Scheme Classification) Regulations
1998 (the “Regulations”). Under these, a Bermuda unit trust, whether for offering in Japan
or elsewhere, must be classified as a Standard scheme, an Institutional scheme or a
Recognised scheme. Although the Bermuda Monetary Authority (the “BMA”) does not
presently classify any funds as Recognised schemes, the extensive Regulations which have
been published for such schemes have been found very useful by Japanese investment
dealers to ensure compliance with Rule #4. While there may have been some question as
to whether the Regulations applying to Standard schemes or Institutional schemes are in
themselves sufficient to satisfy Rule #4, the much more extensive Regulations applying to
Recognised schemes have been considered by Japanese dealers and counsel to be more
than sufficient. Although the latter Regulations do not normally apply to Standard or
Institutional schemes, under Bermuda law the BMA has the authority to impose such
conditions as it considers appropriate when approving any fund. These conditions have the
force of law. Therefore, even if the BMA classifies a unit trust as Standard or
Institutional, it can, whether for its own reasons or at the request of the promoter, impose as
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extra conditions any or all of the Regulations applying to Recognised schemes, and thereby
enable the Japanese dealer to confirm that the fund complies with Rule #4.

Because Japanese law does not set out a highly detailed list of requirements for complying
with Rule #4, it is left to the judgment of the Japanese dealer as to whether a particular
jurisdiction and a particular fund satisfy the requirements. Therefore, the specific “added”
Regulations that are selected by Japanese dealers vary somewhat, depending on the
circumstances, the nature of the fund and the dealer involved. The BMA has proved very
co-operative in tailoring the added Regulations to meet these requirements. Of course,
Japanese dealers and managers will want to consult with both Japanese counsel and
Bermuda counsel in each case to determine what particular extra Regulations may be
appropriate for a given unit trust.

Prospectus
Like any Bermuda mutual fund, a Bermuda unit trust for Japanese investors must, as a

general rule, publish a prospectus, which must be approved by the BMA. There is also a
requirement in the Companies Act 1981 that a Bermuda company that offers securities to
the public must file a prospectus with the Registrar of Companies, and the general view is
that this filing requirement applies to public offerings of unit trusts where the offeror
(which may be the manager or the trustee) is a company incorporated in Bermuda or having
a permit to do business in Bermuda. In limited circumstances the BMA will waive the
prospectus requirement where there are fewer than 20 investors. There are also exemptions
available from the filing requirement under the Companies Act 1981, including where the
offering is to not more than 35 persons.

Procedure

As for the procedure in launching a Bermuda unit trust for offering in Japan, Bermuda
counsel will co-ordinate with Japanese counsel and the Japanese promoter in meeting the
regulatory requirements of both jurisdictions. On the Japanese side, the tasks include,
among others, appointing a lead dealer and legal representative in Japan for the investment
trust and filing a securities registration statement with the Japanese regulators. Legal
opinions from both Japanese and Bermuda counsel are normally required to be attached to
the securities registration statement. On the Bermuda side, tasks include preparing the trust
deed, preparing or reviewing service provider agreements, drafting or reviewing the
prospectus, obtaining BMA approval and classification, and filing the prospectus with the
Registrar of Companies in Bermuda. All of the Bermuda requirements can be completed in
about 10 days.

For further information, please contact Brian M. Blugerman at
bmblugerman@cdp.bm
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This article is not intended to be a substitute for legal advice or a legal opinion. It deals in broad terms only
and is intended to merely provide a brief overview and give general information.

About Conyers Dill & Pearman

Conyers Dill & Pearman, the international offshore law firm, was established in Bermuda
in 1928. The Firm has a complement of over 400 staff and is headquartered in Bermuda
with operations in Anguilla, British Virgin Islands, Cayman Islands, Hong Kong, London
and Singapore. The Firm advises on the laws of Bermuda, the British Virgin Islands and
the Cayman Islands.

The Firm specialises in substantial company & commercial law, corporate litigation and
private client matters.

www.cdp.bm
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