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Foreword

This memorandum provides a non-exhaustive summary of the rights of shareholders
of exempted companies under Bermuda law. The following discussion is intended to
be very general in nature and no action should be taken in reliance upon the same
without obtaining specific legal advice in respect of all relevant and applicable facts

and circumstances.

Copies of the Bermuda Companies Act 1981, as amended (the “Companies Act”),
have been prepared and are available on request.

This memorandum has been prepared on the basis of the law and practice as at the
date referred to below.

Conyers Dill & Pearman

1 January 2012
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1. RIGHTS OF SHAREHOLDERS

Under Bermuda law, shareholders are entitled to have the affairs of the company
conducted in accordance with general law and in particular with the company’s
memorandum of association and bye-laws.

The company is required to hold an annual general meeting at least once in each
calendar year unless such requirement is waived by resolution. At the annual general
meeting it is usual to provide for the election or appointment of the directors. In
addition, the directors may, whenever they see fit, convene a general meeting of the
company, to be known as a special general meeting. All holders of voting shares are
entitled to receive at least five days’ notice of all general meetings of the company,
unless all members entitled to attend and vote thereat agree to the meeting being
called on shorter notice and, subject to the bye-laws, such holders are entitled to
attend in person, by proxy or, in the case of a corporation, by an appointed
representative.

When an election has been made to dispense with annual general meetings (whether
for a specified number of years or indefinitely) any member can, by notice to the
company given before 30 September, require that an annual general meeting be called
in that calendar year. Once September passes, the member seeking an annual general
meeting must wait until the following calendar year.

Unless all of the shareholders and all of the directors agree otherwise, the company
must appoint an independent auditor. All members that are entitled to attend and
vote at a general meeting of the company are entitled to receive the audited financial
statements of the company at least five days before the date appointed for the annual
general meeting (unless such members unanimously agree to receipt on shorter
notice). A company whose shares are listed on an appointed stock exchange may
circulate a summarised version of its financial statements to its members. In the case
of a company that has waived the requirement to hold an annual general meeting,
audited financial statements must, unless waived by all members and directors, be
made available to members within 12 months of the company’s financial year end.
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Shareholders are also entitled to receive copies of the memorandum of association
and bye-laws of the company and minutes of meetings of shareholders. Shareholders
are not, however, generally entitled to inspect accounting records or minutes of
meetings of the directors. The memorandum of association, register of shareholders
and register of directors and officers of a company are public documents.

Shareholders of a company limited by shares will not be liable for the debts of the
company except up to, and in so far as, any amount remains unpaid to the company
in respect of the shares held by them. Exceptions to the general rule apply only in
extreme circumstances involving, for instance, fraud or where the affairs of the
shareholder and the company are so intertwined as to make the two
indistinguishable.

2. PERSONAL, REPRESENTATIVE AND DERIVATIVE ACTIONS

2.1 Personal Actions

In a personal action, the shareholder complains in his own name and on his own
behalf of a wrong done to him as a shareholder either by other shareholders or by the
company. A shareholder who is prevented, for instance, from exercising his voting
rights, or deprived of the benefit of a pre-emption clause, would generally bring a
personal action against the company. Generally, the remedies available against the
company in such circumstances would be limited to a declaration or injunction.

2.2 Representative Actions

Order 15, rule 12 of the Rules of the Supreme Court provides that if a number of
people have the same interest in legal proceedings, the proceedings may be begun
and continued by or against one or more of them as representing all. Where
representative action is taken, the individual shareholder does not bring an action in
his own right alone, but on behalf of himself and all his fellow shareholders. Given a
common interest and a common grievance, a representative suit is in order if the relief
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sought is in its nature beneficial to all whom the plaintiff proposes to represent. A
judgement will bind all persons represented unless the plaintiff did not fairly fight the
case or the other persons were not actually named as parties to the proceedings.

Accordingly, an individual shareholder may bring an action to remedy a wrong done
to the company or to compel the company to conduct its affairs in accordance with the
rules governing it, even though no wrong has been done to him personally, and even
though the majority of his fellow shareholders do not wish the action to be brought.
In such an action, the plaintiff must claim for himself and on behalf of other
shareholders who have suffered the same infringement of a personal right. Any
damages arising from such actions are awarded to the plaintiffs in a manner as agreed
or as ordered by the court. In any event, there is uncertainty whether damages are
available as the sole remedy in a representative action.

2.3 Derivative Actions

In certain circumstances, a shareholder may, rather than seeking to enforce a personal
right, enforce a claim on behalf of the company. In general, in order to support such a
claim on behalf of the company, the shareholder should approach the directors in an
effort to persuade them to take the appropriate action. If they decline, a derivative
action may be brought under an exception to the rule in Foss v Harbottle - see below.

The individual shareholder may seek to enforce the company’s rights by suing in
representative form on behalf of himself and all the other shareholders in the
company (except the wrongdoer, if the wrongdoer is a shareholder) against the
wrongdoer. This procedure is not a true representative action because the plaintiff is
seeking to enforce not his own right of action, but a right of action vested in or
derived from the company. The principle is that an action can be brought on behalf of
the company by the minority shareholders, on the footing that they are
representatives, to obtain redress on its behalf.

In such actions, the judgement is given in favour of the company, so that the plaintiff
obtains no personal benefit from the judgement directly, and the plaintiff can only sue
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if the company can sue itself - if the company has been dissolved or struck-off, no
derivative action can be brought. The alleged wrongdoers are made the defendants in
the action but the company itself is joined as a nominal defendant in order that it is
bound by the judgement.

If the plaintiff can show that the legal action constituted “a reasonable and prudent
course to take in the interest of the company” then he can apply to the court for an
order that the company should indemnify the plaintiff against the costs of the action,
whether or not the action succeeds.

A derivative action may be brought against directors and promoters who have been
guilty of a breach of their fiduciary duties to the company where they are able to
prevent the company from suing them in its own name because they control a
majority of the votes at a general meeting, or because they are otherwise able to
prevent a general meeting from resolving that the company shall sue them.
Derivative actions have been permitted against directors for misappropriating the
company’s property or misapplying it in breach of company law in order to compel
such directors to account to the company for profits made by appropriating for
themselves a business opportunity which the company would otherwise have
enjoyed; to rescind an allotment of shares made by such directors to themselves and
their nominees in order to preserve their majority voting power at general meeting or
to deprive the shareholders who controlled the company of their power to control it in
the future; and, to compel such directors to make a call on their own shares equal to a
call which they had made on the shares of the other shareholders.

The derivative action is subject, however, to the doctrine of “clean hands”. This
principle has been applied in cases of acquiescence by the plaintiff shareholder in the
wrongdoing of which he complains and in cases where the plaintiff has been regarded
as a puppet of outsiders whose interests are opposed to those of the company - for
instance, where the plaintiff's motive is to benefit a rival concern which has
encouraged him to sue and has indemnified him against costs.
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3. SHAREHOLDER ACTIONS
3.1 General Rule

Under the general rule known as the rule in Foss v Harbottle', a court will generally
refuse to interfere in the management of a company at the instance of a minority of its
shareholders who are dissatisfied with the conduct of the company’s affairs by the
majority or by the board of directors. The fundamental proposition of law is that a
minority shareholder cannot sue for a wrong done to the company or bring
proceedings to rectify an internal irregularity in circumstances where the majority can
lawfully ratify the same.

Every shareholder is, however, entitled to have the affairs of the company conducted
properly according to law. As such, if those who control the company have
persistently disregarded the requirements of company law or the provisions of the
company’s memorandum of association or bye-laws, the court will grant relief. In
general, the exceptions to the rule are as follows:

(i) the act complained of is ultra vires or illegal and not capable for
ratification by the majority;

(ii) the act complained of constitutes a fraud on the minority where the
wrongdoers control the company;

1(1843) 2 Hare 461. The facts in Foss v Harbottle were that the minority shareholders alleged
the company had a claim in damages against some of the directors by reason of the fraudulent
acts of those directors but at a general meeting the majority resolved that no action should be
taken against them. Two of the minority shareholders took legal proceedings against the
directors and others to compel them to make good the losses to the company. The court
dismissed the action on the grounds that, as the acts of the directors were capable of
confirmation by the majority of the shareholders, the court would not interfere. The court left
the majority of shareholders to decide what was for the benefit of the company.
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(iif) the act complained of constitutes an infringement of individual rights
of shareholders, such as the right to vote, pre-emption rights, etc; and

(iv) where the company has not complied with provisions requiring that
the relevant act be approved by a special or extraordinary majority of
the shareholders.

Where the act complained of is not ultra vires or illegal then a shareholder cannot take
action himself because it is an action which is capable of ratification by a majority of
the shareholders. However, if the claim by the shareholders is that the directors have
carried on an act which is ultra vires or illegal, then the shareholder has a right of
action on behalf of himself and others to sue the directors with any damages awarded
going to the company itself. The courts are entitled to make a direction at the outset
of any such proceeding that the company meet the costs of such action.

Where the perpetrators of the act which constitutes the fraud against the minority are
themselves in control of the company or where a resolution which requires a special
or extraordinary majority has only been passed with a simple majority, it is open to
the aggrieved shareholder to take an action in his own name. While it is generally for
the company to bring action against its directors for wrong doing, it is recognised that
the company may be prevented from doing so where the wrongdoers have effective
control of the company.

3.2 Oppression

A shareholder is entitled to complain to the court that the affairs of the company are
being conducted in a manner which is oppressive or unfairly prejudicial to the
shareholders or some number of them, and to seek either a winding-up order or an
alternative remedy if a winding-up order would be unfairly prejudicial to them.
Section 161(g) of the Companies Act expressly stipulates that a company may be
wound up by the court if the court is of the opinion that it is “just and equitable” to do
so. Section 111(1) of the Companies Act provides an example of when it would be
“just and equitable” to wind up a company - namely, where a shareholder of a
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company complains that the affairs of the company are being conducted or have been
conducted in a manner oppressive or unfairly prejudicial (herein collectively referred
to as “oppression”) to the interests of the shareholders or some number of them.

The kind of oppression which justifies the court in making an order includes
fraudulent or oppressive conduct by majority shareholders, and breaches of fiduciary
duty by controlling directors or promoters. In general, the basis of making a winding-
up order under section 161(g) of the Companies Act has been held to include the
following:

(i) the substratum of the company has disappeared;
(ii) there is deadlock or disagreement in the management of the company;
(iii) there has been some fraud or illegality; and

(iv) there has been mismanagement or misapplication of the company’s
funds.

The court may give relief from the oppressive conduct of the company’s affairs or
from any actual or proposed oppressive act or omission, and so a petition may
succeed whether the complainant complains of a course of conduct or only isolated
acts.

“Oppression” takes its ordinary dictionary meaning of burdensome, harsh or
wrongful. To establish a case of oppression, it has to be shown that those who are
alleged to have acted oppressively acted at least unfairly.

It is not enough to prove that those controlling the company have been unwise,
inefficient and careless. Mere negligence, however damaging its consequences, does
not amount to oppression. The oppression must involve an unconscionable use of the
majority’s power resulting, or likely to result, either in financial loss or in unfair or
discriminatory treatment of the minority, and it must be more serious than a failure of
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the majority to act in the interest of the company as a whole. It is not necessary,
however, for a petitioner for relief from oppression to show that the persons in control
of the company acted malevolently or with a desire to obtain an improper advantage -
shareholders may clearly be unfairly prejudiced by deliberate conduct which is not
designed to cause them harm, but merely to gain some benefit for the person who acts
improperly, or to enhance his power or position.

A minority shareholder’s petition would not succeed if it was based solely on lack of
business ability or inefficiency and carelessness in conducting the company’s business
on the part of the directors or the controlling shareholders. The court will not involve
itself with questions of business policy or the soundness of business decisions.
Isolated wrongful acts by a controlling director will not generally amount to
oppression.

Where the court is satisfied that there has been oppression, it may order the winding-
up of the company.

Under section 111 of the Companies Act, however, the court has a wide discretion in
such circumstances to make such other order as it thinks fit “whether for regulating
the conduct of the company’s affairs in future, or for the purchase of the shares of any
shareholders of the company by other shareholders of the company or by the
company and, in the case of a purchase by the company, for the reduction accordingly
of the company’s capital, or otherwise”. This latter remedy is generally only available
where a winding-up would unfairly prejudice the shareholders seeking the order, but
otherwise the facts would justify the making of a winding-up order.
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This publication is not a substitute for legal advice nor is it a legal opinion. It deals in broad
terms only and is intended merely to provide a brief overview and give general information.

About Conyers Dill & Pearman

Conyers Dill & Pearman advises on the laws of the Cayman Islands, British Virgin
Islands, Bermuda, Mauritius and Cyprus. Conyers' lawyers specialise in company and
commercial law, commercial litigation and private client matters.

The combination of Conyers' structure, culture and expertise enables the highest
quality, responsive, timely and thorough legal advice. Conyers’ strategic global
presence in major international business centres allows a seamless 24 hour service.

Conyers’ sophisticated client base includes FTSE 100 and Fortune 500
companies. Working with leading local and international firms, Conyers advises on

highly complex multi-jurisdictional projects.

Affiliated companies (Codan) provide a range of trust, corporate secretarial,
accounting and management services.

Founded in 1928, Conyers has 600 staff, including more than 150 lawyers.

www.conyersdill.com
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