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Functionaries of BVI Hedge
Funds Take Note

Amidst all the attention given to the BVI
Securities and Investment Act, 2010 (“SIBA”),
one provision has received surprisingly scant
attention given its potential importance to the
functionaries of BVI hedge funds.

In particular, section 41(2) of SIBA makes it an
offence for any person to act as a functionary of a
BVI hedge fund unless the fund has been
properly recognised by or registered with the
BVI Financial Services Commission (the “FSC”).
In other words, this new offence creates an
obligation on fund functionaries to ensure that
their BVI hedge fund clients have the necessary
regulatory authorisations they require under BVI
law.

The maximum penalty which may be imposed in
relation to this offence is a fine of US$75,000.
Moreover, any breach of section 41(2) of SIBA is
likely to be taken into account in any assessment
of whether a functionary satisfies the
Commission’s “fit and proper” criteria. In this
regard, it is worth noting that the Commission
has the power under SIBA to take enforcement
action against any fund whose functionary is
determined not to satisfy its “fit and proper”
criteria.

1 We note there are uncertainties regarding the extra - territorial
enforcement of such a penalty.
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The key features of the new section 41(2) offence
are that:

-it applies to all functionaries of BVI hedge
funds, including managers, administrators,
custodians, investment advisors and prime
brokers and, in the case of a fund that is a
unit trust, the trustee, regardless of where
they are domiciled; and

it only applies in relation to BVI funds which
are “ mutual funds ” and which are
therefore required by SIBA to be recognised
by the FSC asa “private” or “professional
fund” or registered by the FSC asa “public
fund” . As a quick rule of thumb, closed -
ended funds will never fall within the
definition of a “mutual fund” , whereas
open - ended funds which are structured as
BVI companies, partnerships or unit trusts

will almost always fall within the definition.

As a result of the new section 41(2) offence, we

strongly recommend that all fund functionaries
take steps to verify that their BVI hedge fund

clients  have the

necessary  regulatory

authorisations in the BVI. This can be done in the
following three ways:

1.

A list of recognised and registered mutual
funds appears on the FSC’s website
(www.bvifsc.vg under the link “Regulated
Entities”). As such, a quick and basic check is
to ensure the name of each BVI hedge fund
client appears on this list.

Each BVI hedge fund client can also be asked
to provide a copy of its certificate of
recognition (for private and professional
funds) or its certificate of registration (for
public funds), which it will have received
upon obtaining the necessary regulatory
authorisation by the FSC.
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3. Finally, it is possible to attend the FSC’s 3. FSC OEHAT. ENRETHIa—F2

offices to check that a client appears on the TILI7URBEEIZ.BVI AT TFURD
official register of mutual funds maintained BEEAMNEHIN TS, FEELET,
by the FSC.
If, after taking any of these steps, it does not EERDAET.BVI ANYCIT7URDEEMNI
appear that a BVI hedge fund client is properly —FaTINIT7URELTEYICARBR (T EHS
recognised or registered as a mutual fund, legal NTWBHIEANHRTERWGSE . ERITIEN
advice should be sought at the earliest BEEHRHTSL,
opportunity.
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This article is not intended to be a substitute for legal advice or a legal opinion. It deals in broad terms only and is intended to merely provide a brief
overview and give general information.
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Conyers Dill & Pearman advises on the laws of Bermuda, British Virgin Islands, Cayman Islands, Cyprus and
Mauritius. Conyers’ lawyers specialise in company and commercial law, commercial litigation and private
client matters. Conyers’ structure, culture and expertise enable responsive, timely and thorough service.
Conyers provides clients with the highest quality legal advice from strategic global locations including offices
in the world’s leading financial centres in Europe, Asia, the Middle East and South America. Founded in 1928,
Conyers comprises 600 staff including more than 150 lawyers. Affiliated companies (Codan) provide a range
of trust, corporate secretarial, accounting and management services.
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For further information, please contact:
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2901 One Exchange Square

8 Connaught Place, Central

Hong Kong

BEE: (852) 2524 7106

FAX: (852) 2845 9268

A—JL7EFL X :hongkong@conyersdill.com
R—LR—T: www.conversdill.com

Conyers Dill & Pearman

2901 One Exchange Square

8 Connaught Place, Central

Hong Kong

Tel: (852) 2524 7106

Fax: (852) 2845 9268 or (852) 2596 0418
Email: hongkong@conyersdill.com

Web: www.conyersdill.com
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