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Winding up a Cayman Islands investment fund
Re Heriot African Trade Finance Fund Limited

On 4th January 2011, Mr. Justice Andrew Jones QC of
the Grand Court again the
circumstances in which an order for the winding up of
a Cayman Islands investment fund would be made on
the ground that it was just and equitable to do so
because of what has been termed a “loss of
substratum”. This decision follows his two earlier
decisions Re Belmont Asset Based Lending Ltd.' and Re
Wyser-Pratte Eurovalue Fund Ltd.? in which he had held
that an ad hoc liquidation conducted by the investment
manager was not something in the reasonable
contemplation of investors, not being something
provided for expressly in the offering documents of the
fund, and where it had been impractical to carry on its
investment business in accordance with the terms of
the offering documents, it was just and equitable to
wind up the fund, even where this course of action was
opposed by a majority of shareholders.

considered once

There is, of course, nothing remarkable about the fact
that Jones | decided to follow his two earlier decisions.
However, the interesting aspect of this case is the
judicial divergence in approach to this issue which has
arisen between Jones ] in the Cayman Islands and
Bannister J in BVI.
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In Aris Multi-Strategy Lendings Fund Ltd v Quanteck
Opportunity Fund Ltd.® Bannister ] reviewed in some
detail the English authorities and also the two previous
decisions of Jones ]. Following that review he held that
Jones ] had gone too far in holding that an investment
fund which was being wound down by its investment
manager had lost its substratum so that it ought to be
in liquidation under the control of court appointed
liquidators. Bannister ] held that the appropriate test
for loss of substratum was “impossibility” rather than
Jones J’s more liberal approach based upon the fund no
longer being viable as an investment fund in the terms
set out in its offering documents.

This judicial divergence in approach between the
Courts of the Cayman Islands and BVI in relation to
the treatment of distressed investment funds is
unfortunate.

It is clear that the approach adopted in the BVI is more
traditional and follows closely the English authorities
which speak in terms of “impossibility” or the business
ceasing to exist. However none of these authorities
deal with the modern phenomenon of investment
funds and Jones J's approach was based upon an
analysis of this business and a development of
principle to meet the needs of such a business.

In addition the approach of Jones ] needs to be seen
against the background of the Cayman Islands
Companies law which permits the Court considerable
flexibility in the event that it determines that it is just
and equitable to wind up a company. The Court may
make an alternative order to winding up or it may
appoint a liquidator and stay or curtail his role.

This was in fact what Jones ] did in Wyser-Pratte,
where he to appoint liquidators
adjourned the petition even though he held the case
had been made out that it was just and equitable to

declined and

wind up the company.
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A Strategic Turnaround by the Privy Council

In a judgment delivered on 13th December 2010, in the
case of Culross Global SPC Limited v Strategic
Turnaround Master Partnership Limited the Privy Council
has provided important clarity on the correct approach
to the construction of Fund documentation, and has
thankfully laid to rest the heresy introduced by the
Cayman Islands Court of Appeal as to what it had
termed “the process of redemption”.

The issue with which the Privy Council was concerned
was whether the Appellant (Culross) was a current
creditor of the Fund (Strategic Turnaround) with
standing to present a winding up petition against the
Fund, or whether it was merely a prospective creditor
lacking standing to bring a creditor’s petition.

The Court of Appeal had held that on the true
construction of the Articles of Association and the
Confidential Explanatory Memorandum (“CEM”), the
Fund had wvalidly suspended
redemption proceeds after the Redemption Date, but
before payment.

the payment of

It would be unusual for a Fund to provide for a
suspension of payment after redemption proceeds had
become due, but if, on their proper construction, the
Articles of a Fund provided for this then, as the Privy
Council affirmed, the members were at liberty to make
“any contract inter se which they pleased” .

If the Court of Appeal had limited itself to determining
the question before it as one solely of construction,
then this case would have attracted little interest.
However, the Court of Appeal sought to engage in a
metaphysical analysis of the “process of redemption”
which it said was not complete until payment had been
made and the name of the member had been removed
from the register.

4 Per the Earl of Selborne LC in Walton v Edge (1884) 10 App. Cas. 33, 35
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This was support for the manner in which they
construed the Articles. However the analysis was
manifestly wrong for a number of reasons and was put
to rest succinctly by the Privy Council, who said:

“the issue is not to be approached on the basis of any a priori
view that, until payment of the redemption proceeds, a
shareholder must or should necessarily remain a member of a
company which is (as the Respondent was) due to make such
payment upon or after a certain redemption date; and the
fact that a person’s name continues to remain on a
company’s register as member does not mean that it should
have done so under the provisions of the Articles.”

The Privy Council made it clear that “Any power to
withhold payment of the redemption proceeds must be
authorized by or the articles of
association.” They also said that “Bearing in mind the
evident importance attached in the articles, and likely
to be attached by investors to the Redemption Notice

pursuant to

period and the Redemption Date, it would in the
Board’s view require clear words before articles could
or should be read as entitling the Respondent
retrospectively to reverse or alter the effect of the
passing of the Redemption Date pursuant to a valid
Redemption Notice.”

Ultimately, the Privy Council disagreed with the Court
of Appeal in relation to how the Articles were to be
construed together with the CEM.

The Court of Appeal had treated the reference in the
Articles to shares being issued “subject to these
articles” and on “the terms referred to in the [CEM]” as
expressly incorporating by reference the provision in
the CEM which stated that the “Board of Directors may
declare a suspension of or the payment of
redemption proceeds ...”.

RERIEIE. ERODICEDEEREHBMLEL -,
LAl DB HTIE LK ODD R THLMIZRSTH
Y, RERIEUTDOLIICHIRLTLET,

[CDETEEIF, BEILIEEDEERIZLFZZUEFTT
PLIFAILLESLENEDNS, BEEIZEEL DL
DEENBETEIEMEMETHELSHEZEIEHE
[CEDEEFHINBINETIALL BEEDEEZH 5/ &
RERHDBELTEEICHEHIATIBZLEFLOT, &
ELZHDERIEHDEIBIZEDTNTIVEEEF
EHLLL, /

BERE, MEEEDOXILWEBRT HERE., &4
DERIZEIESEZoNBFNELSLEN I EDRE
ZRAREICLTWEY  FRERIE [EROEEER
VEEEHNHRLEERDTRERICHTHEEMIC
BAH AVGEERMICESEEEOEEDI N
. HENERMICEECTELEMMBRENHIMT S
[CR%. ERDAELGRENBETH D, 1£ELBRT
WEY,

REMIC, RERIL. CEMIZBLLI-ERDAERIZRE
L. #ERfREFIERERICLEL,

TR, TTERRICHE SO TIERICEM) LD EHIZE
DEIMRKERITIIEDOERDREIZKY . TEFHER
SIFEEEORILLND - BREEETHENTE
515 DCEMMDEIEN ., ERD—EEERT HEME]R
LTWLWET,

conyersdill.com


http://www.conyersdill.com

The Privy Council said that this analysis was incorrect
because the CEM served various distinct purposes:

(a) to identify the commercial terms on which
shares were available,

(b) to convey information about the Fund, the
investment adviser, investment strategy, fees etc,
and

(c) to describe the effect of the Fund’s
Memorandum and Articles and certain other
legal documents.

It was only in respect of the first purpose that the
provisions of the CEM were incorporated into the
Articles by the phrase “the terms referred to in the
[CEM]”. The third purpose was merely descriptive and
the legal relationship was actually defined by the
Articles and not the description of the Articles in the
CEM. The Privy Council said they could find no basis
for the company to rely in its own favour upon its own
misdescription of its own Articles.

In summary, the Privy Council has returned to
orthodoxy. The right of redemption and the right to
suspend redemption is governed by the Articles and
depend upon the proper construction of those Articles.
The so-called process of redemption is irrelevant.
Whether terms contained in a confidential offering or
explanatory memorandum are to be incorporated into
the Articles is also a question of construction of the
Articles. A mere reference in the Articles to a CEM or
COM will not necessarily cause all of the provisions of
that document to be incorporated if that is not the
proper construction.
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This article is not intended to be a substitute for legal advice or a legal opinion. It deals in broad terms only and is intended to merely provide a brief
overview and give general information.
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Conyers Dill & Pearman advises on the laws of Bermuda, British Virgin Islands, Cayman Islands, Cyprus and
Mauritius. Conyers’ lawyers specialise in company and commercial law, commercial litigation and private
client matters. Conyers’ structure, culture and expertise enable responsive, timely and thorough service.
Conyers provides clients with the highest quality legal advice from strategic global locations including offices
in the world’s leading financial centres in Europe, Asia, the Middle East and South America. Founded in 1928,
Conyers comprises 600 staff including more than 150 lawyers. Affiliated companies (Codan) provide a range
of trust, corporate secretarial, accounting and management services.
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