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3.3.3. Regulatory Powers

The Law confers regulatory powers on the
Authority, the Governor in Cabinet and the Court.
Regulated mutual funds must comply with any
orders or directions given in exercise of these
powers. These powers are designed to enable both
investigation and remedy including, if need be,
reorganization or winding-up of the relevant fund.
The Authority also has access to the Grand Court for
orders to protect the interests of investors and

creditors of the fund.

There is a right of appeal to the Executive Council
against any decision of the Inspector. Hindrance of
the Authority is an offence.

Certain principal regulatory powers conferred on the
Authority by the Law in relation to mutual funds are
briefly as follows:-

Name of Fund. The Authority may direct any
mutual fund ie. whether regulated, private or
unregulated, to change its name if the existing name
is regarded as confusing or misleading.

Special Audit. The Authority may at any time direct
a regulated mutual fund to have a special audit and
to submit the audited accounts to the Authority
within a specified period.

Provision of Information and Documents. The
Authority may direct any promoter or operator of a
regulated mutual fund to provide information or an
explanation concerning the fund and to provide
access to records relating to the fund. The Authority
has similar powers to obtain information, an
explanation and access to documents from mutual
fund administrators.

Power to cancel or revoke a licence. The Authority
has the power to cancel the licence of, or de-register
a mutual fund where it is satisfied of certain matters,
including those listed below.
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Miscellaneous Powers. The Law gives the Authority
extensive powers in relation to any regulated mutual
fund which:

i) is or is likely to become unable to meet its
obligations as they fall due; or

ii) is carrying on or attempting to carry on
business or is winding-up its business
voluntarily in a manner that is prejudicial
to its investors or creditors; or

iii) in the case of a licensed mutual fund, is

carrying on or attempting to carry on

business without complying with any
condition of its mutual fund licence.

has not been managed or directed in a fit
and proper manner; or

V) has as a director, manager or officer a
person who is not fit and proper to hold
the respective position.

The Authority has additional remedial powers with
respect funds fund
administrators, as well as general duties and powers
to maintain a review of the mutual fund business in
the Cayman Islands.

to mutual and mutual

4. THE ESTABLISHMENT OF A FUND

Once it has been determined what type of mutual
fund is to be established, then setting up the mutual
fund will be done in accordance with the instructions
relevant to either a company, partnership or unit
trust.  For further information please see our
publications on Cayman Exempted Companies and
Cayman Exempted Limited Partnerships, as well as
our application forms for the relevant entity,

available upon request.

A unit trust is subject to the Trusts Law and is
constituted by way of a trust deed or declaration of
trust which, as well as containing the usual
provisions for the establishment of a trust, provides
for the calculation of net asset value per unit and sets
out the terms for issue and redemption of units.
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Further, it is usual for the unit trust instrument to
provide for the regulation of the affairs of the unit
trust in a manner similar to that of a company. In
this regard, provisions dealing with meetings of unit
holders, voting rights, appointment of an auditor
and distribution of financial statements are common.

The articles (in the case of a mutual fund company)
or the partnership agreement (in the case of
partnership) will provide for the calculation of net
asset value per share or interest as well as other key
matters. Further, the terms and conditions upon
which will be
affected must also be included in the relevant

subscriptions and redemptions
constitutional document. As previously stated, if the
fund is a regulated or licensed fund, the offering

document must be filed with the Authority.
5. OPERATION OF A FUND COMPANY

With respect to the initial offer of interests, the
subscription price is usually set for the initial period.
After the initial offer, the subscription price per
share, unit or interest is determined in accordance
with the fund’s by
reference to the net asset value calculation. The
relevant constitutional document may provide for a
commission or initial charge to be payable on the
issue of a share, unit or interest.

constitutional documents

Generally speaking, a mutual fund will appoint an
investment manager. The investment manager may
be an affiliate of the promoters or operators. The
investment manager renders management advice to
the mutual fund and the acquisition or disposal of
any investment is usually effected by the fund’s
custodian or prime broker. In most cases a custodian
or prime broker will be appointed. The offering of
the interests of a mutual fund in jurisdictions outside
the Cayman Islands is, of course, subject to the laws
of those jurisdictions.

6. SEGREGATED PORTFOLIO COMPANIES

The Companies Law, which is of general application
to companies incorporated in the Cayman Islands,
including mutual funds, makes provision for the

conyersdill.com
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fund
companies

incorporation or
segregated portfolio

registration of mutual
companies as
(“SPC’s).

The most significant aspect of an SPC is that any
asset which is linked to a particular portfolio is held
as a separate fund which is not part of the general
Such segregated
portfolios are held exclusively for the benefit of the
that portfolio and any
counterparty to a transaction linked to that
segregated portfolio. Any asset which attaches to a
particular portfolio is not available to meet liabilities

assets of the company itself.

account owner of

of the company (subject to any agreement to the
contrary in the governing instrument) or any of the
other portfolios.

The application to register a mutual fund as an SPC
is generally made at the same time as the application
under the Act for recognition or registration as a
mutual fund (although existing funds can apply to
register to become an SPC at any time). Both the
Registrar of Companies and the Authority will be
involved in the process of considering and, if
appropriate, approving the application to register as
an SPC. To register as an SPC, one must pay an
additional application fee and furnish a notice
containing the names of each segregated portfolio it
has created. There is an additional annual fee
payable for each segregated portfolio. For a current
listing of government fees, please contact Conyers
Dill & Pearman.

Once established, a segregated portfolio company
constitutes a single legal entity; each segregated
portfolio does not. The company can issue shares
and declare dividends on its own account, as well as
with respect to each individual portfolio. This can be
a very useful device, particularly in the case of
umbrella funds and fund of funds structures.
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This article is not intended to be a substitute for legal advice or a legal opinion. It deals in broad terms
only and is intended to merely provide a brief overview and give general information.
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Conyers Dill & Pearman is a multi-jurisdictional law firm that advises on the laws of the
Cayman Islands, British Virgin Islands, Bermuda and Mauritius. The firm specialises in
company and commercial law, commercial litigation and private client matters. Conyers
structure, culture and expertise enables the firm to consistently deliver on its promise of
responsive, timely and thorough service. Conyers provides clients with the highest quality
legal advice from strategic global locations including offices in the worlds leading financial
centres in Europe, Asia, the Middle East and South America. Founded in 1928, Conyers
comprises 600 staff including more than 150 lawyers. Affiliated companies (Codan) provide a
range of trust, corporate secretarial, accounting and management services.
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Conyers Dill & Pearman was named Offshore Law Firm of the Year 2009 by The Lawyer.
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For further information, please contact:
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2901 One Exchange Square

8 Connaught Place, Central

Hong Kong

BiE: (852) 2524 7106

FAX: (852) 2845 9268

A—JLF7 L X :hongkong@conyersdill.com
R—LA~R—: www.conyersdill.com

Conyers Dill & Pearman

2901 One Exchange Square
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Hong Kong

Tel: (852) 2524 7106

Fax: (852) 2845 9268

Email: hongkong@conyersdill.com
Web: www.conyersdill.com
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