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1. INTRODUCTION: INVESTMENT FUNDS IN
CAYMAN

The investment fund business in the Cayman Islands has
grown dramatically in recent years. The Cayman Islands
is now a well established base for investment funds with
many of its funds quoted on stock exchanges such as the
London Stock Exchange and the Hong Kong Stock
Exchange. The governing legislation is the Mutual Funds
Law (the “Law”) which originally came into force in 1993
and which was subsequently amended, and the
regulations promulgated thereunder. Please note that
while both the Law and this memorandum make specific
reference to the term “mutual funds,” as a practical matter
this term encompasses various types of investment funds,
including hedge funds.
The Cayman Islands Monetary Authority (the
“Authority”) is largely responsible for the administration
of mutual funds pursuant to the Law. However, generally
speaking, the regulation of mutual funds falls in large part
to the mutual fund administrators and auditors, with
limited direct governmental supervision. Apart from the
various licensing and registration requirements for the
mutual fund itself, mutual fund administrators must be
licensed under the Law and promoters and operators are
subject to specific duties and liabilities thereunder.

2. DEFINITION

A mutual fund is defined under the Law as a “company
or a unit trust or a partnership that issues equity interests,
the purpose or effect of which is the pooling of investor
funds with the aim of spreading investment risks and
enabling investors in the mutual fund to receive profits or
gains from the acquisition, holding, management or
disposal of investments.”

It should be noted in this context that:-

e “company” also includes foreign companies,
“unit trust” includes a foreign unit trust and
“partnership” includes foreign partnerships,
general or limited, but excludes general
partnerships constituted under Cayman Islands
law;
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e to be considered an “equity interest”, a share or
unit or interest must be redeemable or
repurchasable at the option of the investor and as
such, closed-end funds are excluded from the
definition;

e “equity interest” excludes debt and therefore a
fund which only issues debt instruments would
not be regarded as a mutual fund for these
purposes;

e there is no statutory definition of “investments”;

e “promoter”, is defined as any person whether
within or without the Cayman Islands who causes
the preparation or distribution of an offering
document in respect of a mutual fund or
proposed mutual fund but does not include a
professional adviser acting for or on behalf of
such a person; and

e “operator” means, in the case of a unit trust, the
trustee of that trust; in the case of a partnership,
the general partner in that partnership; or in the
case of a company, a director of that company.

A mutual fund must not carry on or attempt to carry on
business in or from the Cayman Islands without a licence
unless: (a) it is an unregulated mutual fund, (b) it is what
we shall refer to as a “private” mutual fund, or (c) it falls
within the exemptions for a licence under the regulated
mutual fund provisions of the Law.

“To carry on or attempt to carry on business in or from the
Cayman Islands” means that the mutual fund is
incorporated or established in the Cayman Islands or,
regardless of where it is incorporated or established, a
mutual fund (“Foreign Fund”) which makes an invitation
to the public in the Cayman Islands to subscribe for its
equity interests.

An invitation to any the following persons will not
constitute an invitation to the public in the Cayman
Islands:

a) Sophisticated persons;

b) High net worth persons;
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The Cayman Islands Stock Exchange, the
Authority, the Cayman Islands Government and
any authority created by the Cayman Islands
Government;

Persons carrying securities investment
business for one or more sophisticated persons,
high net worth persons or entities where the
investors are sophisticated persons or high net

worth persons;

on

Exempted or ordinary non-resident companies
registered under the Companies Law;

Foreign Companies registered under Part IX of
the Companies Law;

Any company listed in (e) or (f) above that acts as
general partner to a partnership registered under
Section 9(1) of the Exempted Limited Partnership
Law;

Any director or officer of the entities listed in
(e),(f) or (g) above acting in such capacity;

The trustee of any trust capable of registration
under Section 74 of the Trusts Law acting in such
capacity.

Further, Foreign Funds will not need to be registered in
the Cayman Islands in the event that they are making an
offer of equity interests to the public in the Cayman
Islands where they do so:

a) by or through an entity licensed under the Securities
Investment Business Law and;

b) (i)

(ii)

the equity interests are listed on a stock exchange
approved by the Authority; or

the Foreign Fund is regulated by an overseas
regulatory authority approved by the Authority.

3. TYPES OF FUNDS

The Law divides mutual funds into three categories, each
of which we shall examine in turn: unregulated mutual

funds, private mutual funds and regulated mutual funds.
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3.1 Unregulated Mutual Funds

A fund is not regulated by the Law if either it is not a
mutual fund within the statutory definition (see above) or
it has no significant link with the Cayman Islands.

A mutual fund is deemed to have a significant link with
the Cayman Islands if either:
a) it is incorporated or established in the Cayman
Islands; or
b) it makes an invitation to the public in the Cayman
Islands to subscribe for its equity interests
(bearing in mind the limitations on the notion of
making an invitation to the public in the Cayman
Islands noted above).
3.2 “Private” Mutual Funds
The term “private mutual fund” is used to refer to a fund
in which “the equity interests are held by not more than
fifteen investors, a majority of whom are capable of
appointing or removing the operator of the fund”.

An “investor” for this purpose is defined as “the legal
holder of record or legal holder of a bearer instrument
representing an equity interest in the mutual fund” but
does not include a “promoter” or “operator”.

A private mutual fund may conduct business without
obtaining a licence under the Law, without appointing a
licensed mutual fund administrator and without filing
any papers with the Authority.
mutual fund may elect to be treated as a regulated mutual
fund. If such election is made, a private mutual fund is
affected by the Law in the following respects:

However, a private

Offering Documents: The Law requires that
offering documents for a private mutual fund
must describe the offered interests in all material
respects and contain such other information as is
necessary to enable a prospective investor to
make an informed decision as to whether or not to
subscribe for or purchase the relevant interests.
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Administration: The Law requires the licensing
of mutual fund administrators, thus if an
administrator is administrating a private mutual
fund, it needs to be a licensed administrator.

Regulatory Powers: None of the regulatory
powers of the Authority described below apply in
the case of a private mutual fund except the
Authority’s power to direct a change of name if
the existing name appears to be confusing or
misleading. However, the Authority does have
the power to call for an explanation if it is
suspected that the fund properly falls into the
regulated category.

Fee: A regulated fund must pay a registration fee
and an annual mutual fund fee. For a current
listing of government fees, please contact Conyers
Dill & Pearman.
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This article is not intended to be a substitute for legal advice or a legal opinion. It deals in broad terms only
and is intended to merely provide a brief overview and give general information.
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Conyers Dill & Pearman is a multi-jurisdictional law firm that advises on the laws of the Cayman

Islands, British Virgin Islands, Bermuda and Mauritius. The firm specialises in company and
commercial law, commercial litigation and private client matters. Conyers structure, culture and
expertise enables the firm to consistently deliver on its promise of responsive, timely and thorough
service. Conyers provides clients with the highest quality legal advice from strategic global
locations including offices in the worlds leading financial centres in Europe, Asia, the Middle East
and South America. Founded in 1928, Conyers comprises 600 staff including more than 150 lawyers.
Affiliated companies (Codan) provide a range of trust, corporate secretarial, accounting and

management services.
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