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FUNDS UPDATE
Cayman Funds Industry Holds Firm

Cayman remains the world’s leading domicile for
investment funds

While there is no doubt that the Cayman Islands” funds
industry has taken a knock in recent years, as has the
industry  generally, the jurisdiction remains
phenomenally strong.

Recent statistics from the Cayman Islands Monetary
Authority (“CIMA”) show registered fund numbers
hovering around 9500, a drop of only 5% below the all
time high water mark of 10,000 registered funds in mid-
2008, reflecting the Cayman Islands” continuing market
dominance. Considering the massive economic turmoil
of the past two years, this is not a dramatic decrease in
numbers. Further, fund numbers have continued to rise
on a monthly basis in 2010, with some predicting they
will be back up over 10,000 by the end of this year.

There are also thousands of private equity funds
established in the Cayman Islands. While a few
European based managers and investors are taking
steps to move their funds closer to home, Conyers has
not seen a drift away from the Cayman Islands to
destinations like Luxembourg and Dublin.

Possible developments for the future

Increased Regulation of Funds and Managers

The Cayman Islands presently faces regulatory
challenges from the both the US and EU relating, at
best, to matters of transparency and the exchange of tax
information, or, at worst, measures to prevent certain
investors from investing in Cayman Islands investment
vehicles. It is anticipated that, eventually, a
proportionate approach is likely to be adopted.
Whatever the final form of regulation that is
introduced, the Cayman Islands, with its observance of
recognized international standards and full IOSCO
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membership, should retain its status as a leading
international financial centre by satisfying or adapting
to satisfy any reasonable regulatory requirements.

UCITS Funds

Much has been made in the press recently about a
preference for new hedge funds to be domiciled in
Dublin or Luxembourg at the expense of the Cayman
Islands. However, the UCITS model means an
increased cost of doing business and restrictions on
investment strategy and leverage flexibility.

A more likely scenario is that these jurisdictions will co-
exist with the Cayman Islands, appealing to different
types of investors and managers. While UCITS funds
are suitable for investors with particular requirements
and certain strategies, they are completely unsuitable
for many other kinds of funds which will likely
continue to be established in the Cayman Islands.

The Cayman Islands continues to be the jurisdiction of
choice for a large majority of global investors and
managers. With its ability to adapt, its strong legal and
regulatory regime and its wealth of expertise in the
hedge fund space, the Cayman Islands is ideally placed
to continue its reign as the domicile of choice for
investment funds.

AIFM Directive: A Compromise in Sight?

A vote on the Alternative Investment Fund Managers
(“AIFM”) Directive (the “Directive”) has been
postponed to at least mid-October. The European
Commission, the Council of the European Union (the
“Council”) and the Economic and Monetary Affairs
Committee (“ECON Committee”) of the European
Parliament have not been able to agree to a common
text for the Directive, despite several months of
negotiations.

In an effort to end the deadlock, the Belgian Presidency
of the Council has tabled a compromise on the issue of
a marketing “passport” for hedge funds based outside
the European Union. The compromise would grant an
EU passport for funds that meet certain rules.
However, Didier Reynders, finance minister for EU
presidency Belgium, declined to elaborate further.
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Reynders also stated that there is a need to find a
“proportionate” way to require private equity groups
to inform markets about their broad strategy and a
need to enact anti-stripping rules. While Reynders
expressed confidence of reaching an agreement on
these and other remaining issues, France remains a
strong objector.

In the meantime, ongoing discussions between the
Cayman Islands Monetary Authority, the Cayman
Islands government and key stakeholders continue to
ensure that the Cayman Islands fund industry is
prepared to respond in an appropriate and timely
fashion regardless of the ultimate text.

[Note: AIFM Directive was adopted on 11 November,
2011.]

Cayman stays ahead of the curve with Private Funds
Legislation

The Cayman Islands has long catered to the modern,
dynamic industry  through
progressive legislation. While other jurisdictions have
only recently moved towards flexible legislation for

funds innovative,

lightly regulated funds, as an alternative to fully
registered funds, the Cayman islands has for many
years been providing this option by way of Private
Funds under Section 4(4) of the Mutual Funds Law
(Revised) (the “Law”).

Until recently, Private Funds were occasionally used as
private structures  for  high
worth/sophisticated individuals or family offices.
Increasingly, however, the structure is being used by
certain investment groups wishing to create Private
Equity structures, or by single managers who wish to

investment net

establish a trading history in hopes of subsequently
expanding its investor base beyond the Private Fund
threshold to a registered Mutual Fund.

The law defines a Private Fund as a Cayman Islands
fund in which the equity interests are held by not more
than 15 investors, a majority of whom are capable of
appointing or removing the operator.
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Key advantages:

¢ the fund is not required to have an offering
document, either in the form of a term sheet or in the
traditional lengthy format, unlike other offshore
jurisdictions. However, it is recommended that the
promoter of the fund produce a term sheet, at a
minimum, as a means of good business practice for
reference purposes;

* a minimum of 2 directors is not required, as is
currently necessary for a registered fund;

¢ there is no requirement to make any filings with the
Cayman Islands Monetary Authority, unlike similar
requirements for funds in other jurisdictions, as a
Private Fund may elect to conduct business without
having to obtain a licence under the Law;

¢ there are no requirements to appoint a licenced fund
administrator or auditor and/or conduct annual audits,
removing the often prohibitive costs of external service
providers, and making the overall structure an
attractive and viable option for small funds or for new
start ups with small budgets.
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This article is not intended to be a substitute for legal advice or a legal opinion. It deals in broad terms only
and is intended to merely provide a brief overview and give general information.
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Conyers Dill & Pearman advises on the laws of Bermuda, British Virgin Islands, Cayman
Islands, Cyprus and Mauritius. Conyers’ lawyers specialise in company and commercial
law, commercial litigation and private client matters. Conyers’ structure, culture and
expertise enable responsive, timely and thorough service. Conyers provides clients with
the highest quality legal advice from strategic global locations including offices in the
world’s leading financial centres in Europe, Asia, the Middle East and South America.
Founded in 1928, Conyers comprises 600 staff including more than 150 lawyers.
Affiliated companies (Codan) provide a range of trust, corporate secretarial, accounting
and management services.
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